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STREAM ACCESS NOW!

BY SAM LUNGREN

PUBLIC OWNERSHIP OF FLOWING WATERS IS AN 
UNDISPUTED DEMOCRATIC PRINCIPLE. 

Even before Americans decided to stop obeying the rest of Brit-
ain’s antiquated laws and Old World traditions, our rivers were 
used by all members of society – for hydration, transportation, 
sanitation, power, commerce, agriculture, hunting and angling. 
And that was before the sporting pursuits were simply for sport. 
On the frontier, to bar another man from drinking from a river or 
catching a fish might very well kill him. 

Living conditions have changed these centuries later, but flow-
ing waters are no less valuable. And thankfully, the citizens of 
America still own her streams. Yet in a regression toward Europe-
an ideas of propriety, the ground below those streams is no longer 
universally public. Each state has the right to define such laws, 
and while some have governed in favor of their citizens, others 
favor their waterfront landowners. While anyone may walk below 
the high water mark on any river in Montana, to do so on the 
same stream in Wyoming might get you fined. This is a disparity 
of freedom to wander the wild reaches of a river, freedom to drop 
anchor to eat lunch. As the sportsmen’s voice for our wild public 
lands, waters and wildlife, Backcountry Hunters & Anglers calls 
foul on that disparity.

Stream Access Now is BHA’s latest endeavor to improve pub-
lic fishing and hunting access and opportunity nationwide. We 
believe that streambed walking access, so essential to fishing and 
waterfowling opportunity, is not being discussed or defended at 
a national level – and sportsmen are literally losing ground in 
some states. Many organizations are already doing great work on 
these issues at a local level. We want to support and magnify their 
efforts. In places where no such organizations exist, we want to 
empower a constituency to engage in the stream access debate.

BHA aims to elevate the issue of public streambed access using 
the following approach:

1. Educate: Serve as a resource for informing and generating 
awareness within the sportsmen’s community about the chal-
lenge of stream access – establishing it, upholding it, and de-
fending it – state by state. 

2. Motivate: Give sportsmen and women the tools, knowl-
edge and impetus to speak up on the issue of stream access. Il-
lustrate what’s at stake for our community if we fail to gain – or 
we lose – the ability to access the public waters flowing through 
the nation’s rivers and streams. Highlight this issue and spark 
conversations about access.

3. Activate: Build an army of hunter-angler advocates who 
can react quickly and nimbly to potential threats and take ad-
vantage of opportunities to improve public access. Leverage 
the power of BHA’s on-staff resources to advance these efforts, 
providing targeted assistance to achieve policy objectives in the 
state and national arenas. 
To accomplish this, we’re joining forces with the outdoor in-

dustry – businesses with a vested interest in free public stream 
access. Many already are committed to Stream Access Now. Their 
support is helping us jumpstart our efforts via a crowdfunding 
campaign to provide Stream Access Now with a reliable foun-
dation. The hope is that, by giving concerned sportsmen a stake 
in the process, we will simultaneously create an army of boots-
on-the-ground conservationists to demand the public streambed 
access that is our birthright as Americans. 

Make no mistake. Though the opponents of public access may 
be a minority, their influence often exceeds our own. Through 
well-funded lobbying and political clout, these individuals are 
constantly seeking to erode the public’s rights to access our wa-
terways. We have an upstream hike ahead of us, through heavy 
current. But who better to take those strides than a group of back-
country hunters and anglers? 

Visit streamaccessnow.com to learn more and support this new 
effort. Sign the Stream Access Pledge and join others who are 
committed to upholding our rights to access America’s streams.

A SPECIAL FEATURE ABOUT AMERICA’S RIVERS AND BHA’S NEW CAMPAIGN
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STREAM ACCESS PLEDGE:
I believe that, as flowing water is the property of the people, so too is the earth it flows over in normal course. 

Private property rights must be respected and hunters and anglers should be allowed to wade and float below the 
high water mark. I will defend the democratic principle of public access and join other dedicated sportsmen and 

women in defense of our rights and traditions.  

Protecting What’s Ours: 
Montana Public Land and Water Access Association’s Decades-long Battle for Access

BY E. DONNALL THOMAS JR.

A HUNTER HEADS OUT EARLY ONE MORNING to visit a 
favorite duck blind on public property, only to find a new gate 
across a public road. Two elk hunters drive toward public land 
in the Missouri River Breaks and run into a locked gate across 
a road they’d traveled freely for years. Fly fishermen arrive at a 
bridge over a famous trout stream and find the route to the water 
barred by No Trespassing signs and electric fences. Welcome to 
the New West.

All of these events took place in Montana. The wildlife resourc-
es beyond those newly erected barriers lie in the public domain. 
Recreationists had utilized those routes to reach them for decades, 
and a large body of evidence supported their status as legal rights 
of way. But there stood the gates and fences, more tangible than 
any dusty court record. And they would probably remain there in-
definitely save for tireless effort by a small, all-volunteer non-prof-
it group called the Public Land and Water Access Association, or 
PLWA.

Stream Access: One State’s History
In 1977, future members of what would become the Montana 

Coalition for Stream Access Inc. (and subsequently, after a series 
of name changes, PLWA) filed suit against a streamside landowner 
who was harassing recreational floaters on the Dearborn River. 
After the usual legal delays and maneuvering, the state supreme 
court, citing the public trust doctrine, ruled in MCSAI v. Curran 

that “any surface waters capable of use for recreational purposes 
are available for such use by the public.” The same year, the court 
addressed another suit against a landowner who planned to string 
a cable across the Beaverhead to prevent anglers from floating the 
river. In MCSAI v. Hildreth, the court held that if a stream is 
navigable for recreational purposes it can be used for such up to 
the mean high water mark without regard to adjacent ownership 
of land.

These key cases led to the 1985 passage of Montana’s Stream 
Access Law, which survived multiple landowner appeals to higher 
courts. Today that law allows anglers and other recreationists to 
enjoy some of the country’s best fishing and is crucial to the state’s 
economically vital outdoor recreation industry. One might think 
that after these dramatic victories in both the courts and the legis-
lature we could all just relax and go fishing. One would be wrong.

The Bridges of Madison County
There isn’t much to Seyler Lane, and most of us would never 

know of its existence save for several accidents of geography. The 
road runs across a bridge over the Ruby River in southwestern 
Montana’s Madison County. The road and the bridge long en-
joyed an established prescriptive easement that provided recre-
ational floaters and anglers access to the water. The private prop-
erty on either side of the bridge is now part of a trophy ranch 
owned by James Cox Kennedy, an Atlanta-based media billionaire 
who has expressed little love for the public.

In 2000, state Attorney General Joseph Mazurek issued an opin-
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ion stating that the public may gain access to Montana streams by 
using a bridge, its right of way and abutments, and that the road 
easement does not narrow at the bridge. Nonetheless, Kennedy 
erected fences between the bridge and the water in 2003. When 
Madison County commissioners refused to remove these impedi-
ments, PLWA filed suit in 2004. So began a long, drawn-out legal 
battle whose complexity and duration threaten to rival the case of 
Jarndyce and Jarndyce in Charles Dickens’ Bleak House.

In 2007, Kennedy filed a motion formally asking the court 
to bar all access at Seyler Lane and two other bridges over the 
Ruby that border his property. The district court ruled in favor of 
PLWA on the other two bridges but delayed ruling on Seyler Lane 
on procedural grounds. In 2009, the state legislature passed the 
Bridge Access Law, which states that the public must be allowed 
to access streams from public roads and bridges. Nonetheless, in 
2012 the district court issued a delayed ruling on Seyler Lane that 
held against the PLWA position.

On appeal by PLWA, the state Supreme Court overturned the 
lower court decision and directed it to establish public access to 
the Ruby at Seyler Lane. During those proceedings, Kennedy’s 
attorney acknowledged that their goal was to overturn Montana’s 
1985 Stream Access Law, which many regard as the most pro-
gressive and enlightened in the nation. During argument, Justice 
Patricia Potter pointed out that the Montana constitution states, 
“All the waters are the property of the state for the use of the 
people,” and asked Kennedy’s attorney if he was requesting the 
court to rule the constitution unconstitutional. He said yes, leav-
ing many observers baffled by the notion of an unconstitutional 
constitution.

Again, one might think that a decisive Supreme Court ruling 
would leave the matter settled, and again one would be wrong. 
Thanks to endless delaying tactics, the remedy the Supreme Court 
ordered the lower court to provide in the matter of Seyler Lane 
has yet to materialize. Perhaps this should come as no surprise, 
given that one side in the dispute has virtually unlimited financial 
resources at its disposal while the other relies on small donations 
from the outdoor community to cover its legal costs (and I would 
note that the Montana-based attorneys representing PLWA have 
been exceedingly generous with their time and their fees). Maybe 
someday a definitive resolution will be handed down… but that’s 
what Dickens’ characters said of Jarndyce and Jarndyce, and it 

hadn’t happened by the end of the book.

An Eye to the Future
In this piece I have concentrated on PLWA’s work on streams 

and rivers simply because of BHA’s current (and most welcome) 
focus on stream access. It is important to appreciate that the 
group works on behalf of hunters as well as anglers. While its 
biggest victories to date may have involved stream access, it is 
currently involved in multiple cases in which outfitters and land-
owners have impeded access to areas that offer some of the best 
public land hunting in the country.

While no one at PLWA is interested in personal publicity, a few 
individuals deserve mention. Tony Schoonen and Jerry Manley 
played key roles in drafting the 1985 Stream Access Law. John 
Gibson has provided years of effective leadership. Bernie Lea is 
a master at researching old court records for documentation of 
public use. The only reward they have received for their work is 
the satisfaction of knowing they have served the public interest 
and made Montana a better place.

PLWA is a small, grassroots organization that runs on the en-
thusiasm and energy of its volunteers. Most of us recognize that 
despite important past victories, the fight is just beginning. Land 
ownership patterns are changing dramatically throughout the 
West. Attempts to privatize and commercialize public wildlife 
resources have become commonplace, and attacks on the North 
American Model and the public trust doctrine are accelerating in 
intensity. PLWA and its supporters are up against big money, and 
when vast financial resources face off against the public interest, 
the default position isn’t pretty.

I’ll close with two specific suggestions. First, visit plwa.org and 
offer whatever help you can. The group’s leadership is aging and 
would welcome new blood. Second, get involved with your state 
BHA chapter and advocate for working on stream access. The 
issues PLWA is tackling are not just Montana issues. They involve 
all of us. BHA National can provide a tremendous framework 
of support, but there is no substitute for action at the state level. 
These are indeed the times that try men’s souls, and no one can 
assume that someone else is solving our problems for us. 

After spending his adult life in Montana and Alaska, Don and his 
wife Lori now winter in Arizona with their bird dogs. Don writes 
about the outdoors for numerous publications. He is a BHA member.

STREAM ACCESS

Threatening signs are commonplace in Utah, including 
this one on the Governor’s in-law’s property on the 
Lower Provo River. Corey Kruitbosch photo.

Members of the Public Land and Water Access Association. Don Thomas photo.

BY KRIS OLSON

IN 2008, FOR THE THIRD TIME, the Utah Supreme Court 
ruled in favor of the public’s rights to use the rivers and streams of 
Utah, so long as they participate in legal activities. The ruling in 
Conatser v. Johnson set off a firestorm of rhetoric and sky-is-fall-
ing bravado by property rights groups and developers of exclusive 
“trout ranches.” Their claim: With this decision, the very founda-
tion of our state constitution had been eroded. 

In fact, just the opposite was true. The Conatser court, like the 
courts before them, took their lead directly from Article XVII of 
the Utah Constitution:

All existing rights to the use of any of the waters in this State 
for any useful or beneficial purpose, are hereby recognized 
and confirmed.

Among those rights, the court observed, is the right to utilize 
the waters of the state (and their respective streambeds), for any 
lawful activity. This idea is not new and was common knowledge 
as early as 1920, when Utah Fish and Game Commissioner RH 
Siddoway reminded anglers and property owners alike that:

Fishermen have rights also. The waters of the state belong 
to the state. The fish contained therein are also the property 
of the state. Fisherman may wade any of the streams of the 
state. If ordered off of the property of any owner thereof, they 
cannot be ordered out of the streams.

To address this conflict, Rep. Lorie Fowlke held a series of in-
terim meetings in 2009 with any stakeholder on the stream access 
issue willing to consider the public’s rights. Her bill was an ex-
pertly crafted touchstone of compromise and held the promise of 
settling Utah’s stream access issue for generations to come.

That was, until a competing bill was introduced in the final 
days of the 2010 session. Drafted behind closed doors with the 
explicit purpose of serving private interests, fueled by dark lobby-
ing money, the so-called “Public Waters Access Act” was shoved 
through the legislature on pre-greased rails. With Gov. Gary Her-
bert’s enthusiastic signature, the exclusive rights to use over 2,700 
miles of rivers and streams in Utah (about 43 percent of Utah’s 
fishable waters) were gifted to private interests. The common an-
gler became a criminal if he or she touched privately owned beds 
without written permission to do so.

The Utah Stream Access Coalition was founded a few short 
months later. Within 10 months, the coalition had filed two 
separate lawsuits on two sets of legal grounds. The first lawsuit 

challenged the new law in its entirety – alleging that it served 
no public interest and violated several articles of the Utah Con-
stitution. It named both the State of Utah and Victory Ranch, a 
private development on the Upper Provo River that aggressively 
lobbied for the act’s passage. The second lawsuit sought to prove 
that the Weber River was navigable based on its statehood-era 
use for transporting railroad ties to railroads and prop timbers to 
mines. If declared navigable, federal law holds that the Weber’s 
beds and banks were sovereign lands open to public use and the 
trespassing provisions of the 2010 act were moot.

While the lawsuits worked through the courts, the coalition 
attempted to bring compromise legislation year after year. USAC 
sought to find an amicable solution that would stand the test of 
time, yet no parties were interested in coming to the table. The 
reasonable, sensible compromise being proposed was met with 
more of the same rhetoric, sky-is-falling claims, misinformation 
and revisionist history.

Last year, both of these cases at the district court level final-
ly came to an end, and USAC prevailed on virtually all counts. 
In one case, a one-mile stretch of the Weber River was declared 
navigable, and in the other, the “Public Waters Access Act” was 
declared unconstitutional. Anglers and boaters rejoiced in know-
ing that their rights were upheld though USAC’s grassroots efforts 
and the remarkable work of their pro bono counsel.

A mere 113 days later, one judge from the Utah Supreme Court 
placed a stay on the lower court’s decision and effectively re-closed 
2,700 miles of river and streams pending the High Court’s review 
of the lower court’s ruling during the appeal process (these two 
appealed cases present the high court a fourth and fifth oppor-
tunity to rule on the public’s rights to use the public waters of 
Utah). Once the Utah Supreme Court rules on both cases, most 
likely in 2017, it’s up to the legislature to get it right and balance 
private property protections with public use of the waters.            

The Utah Stream Access Coalition will continue to be vigilant 
and fight for the public’s rights. The forces that would eliminate 
all public access to rivers and streams in Utah, Montana or New 
Mexico are not confined to these three states. They are a cancer 
that plagues all of us in the West. We must do all we can to snuff 
out these efforts to privatize public resources. That is exactly what 
USAC has been doing for the past six years.

Kris is the president of USAC, an avid angler, and a born-and-
raised Idaho boy. When not on the river, he’s working on his M.D./
Ph.D. at the University of Utah.

Legislature vs. Supreme Court:
Utah’s Complicated Battle Over Streambeds and Fishing Access

http://www.plwa.org


SUMMER 2016 BACKCOUNTRY JOURNAL  |  3130  |  BACKCOUNTRY JOURNAL SUMMER 2016

STREAM ACCESS

Fishing Fit for a King: 
On Virginia’s Jackson River, Pre-Revolution Land Grants Create Confusion, Frustration

BY MARK TAYLOR

THE FARTHER WE WENT, THE MORE SURREAL it seemed.
We were in my canoe, paddling down a good-sized trout stream 

on a pleasant afternoon in May. Wild rainbows and browns 
chomped the nymphs we drifted through fishy-looking riffles 
and runs. Cardinals chirped pleasantly from towering streamside 
sycamores. A smattering of mayflies, stoneflies and caddis flitted 
about, prompting the occasional rise.

And yet we had the river to ourselves. There were no wading an-
glers. No cars with raft or drift boat trailers at public boat launch 
areas. For eight scenic, relatively wild river miles, not one other 
fishermen. Strange, but not surprising.

This is the Jackson River, a western Virginia tailwater where 
centuries-old land grants from the Kings George II and III of 
England have created a patchwork of definitive public access that 
confuses and frustrates anglers.

Fish in the “right” water and you can experience some of Vir-
ginia’s best wild trout action. Fish in the “wrong” water and you 
could get yelled at or, worse, sued for trespassing. Rather than 
trying to navigate the confusing environment, few anglers bother 
with the river. 

The Virginia Department of Game and Inland Fisheries, its 
staffers plenty busy as it is, prioritizes management on other wa-
ters. And so a river that has potential to be a destination fishery is 
under-utilized, fished consistently by some riverside landowners 
but by few others.

The Army Corps of Engineers built Gathright Dam in the early 
1980s, providing flood control and a consistent source of cold 
water for industrial operations of a mill 19 miles downstream in 
Covington. Controversy has dogged the project from the begin-
ning, with widespread opposition to the dam even before it was 
built. But built it was, and once cold water started flowing, the 
VDGIF began stocking trout. The U.S. Forest Service purchased 
several riverside lots for public access points.

Fishing was excellent, but some vocal anglers thought it would 

be even better if bait fishing was disallowed. When the VDGIF 
narrowly approved an artificial lures-only proposal, it angered 
many locals.

The agency quickly backed off the regulations, but the damage 
was not as easy to reverse. “No Trespassing” signs began flourish-
ing along the riverbanks.

In 1995, access ended up in court when riverside landowners 
sued a fishing guide, claiming that grants from King George II in 
1750 and King George III in 1769 granted them ownership of the 
river bottom as well as the fish.

The Virginia Supreme Court sided with the landowners a year 
later. Access maps created by the VDGIF subsequently highlight-
ed the applicable section as an area “subject to potential assert-
ed private ownership of bottomland and/or fishing rights.” But 
that still left roughly 16 miles of theoretically public water. The 
VDGIF, which had suspended stocking, wanted dearly to actively 
manage the river as a public fishery.

So in 1999 agency officials surveyed riverside landowners, hop-
ing that a majority would agree to not dispute public fishing and 
wading access – in the river, not from the banks. But the effort fell 
far short of the sought-after majority so the agency, for all intents 
and purposes, threw up its hands and walked away.

The Jackson did fine on its own. Wild rainbows and browns 
proliferated. Anglers fishing in the publicly owned water immedi-
ately below the dam enjoyed great action. So did those who fished 
farther downstream, either adjacent to public access points or dar-
ing to wade adjacent to private land that, while it might have been 
posted, hadn’t been legally established as kings grant water.

There was still tension. For a time, a local activist placed in-
timidating windshield flyers on vehicles parked at public access 
points. I got one myself.

A landowner once confronted my friend Neil Tatum.
“He cussed me out,” Neil said. “My fishing buddies said they’d 

never go back.”
But things got better. A few friends and I fished the river fairly 

regularly and were never hassled. In fact, plenty of folks would 
wave as we floated past. The river got busier, but mostly with 

recreational kayakers, not anglers.
Then came another lawsuit. A riverside landowner had launched 

a high-end development, promising “over four miles” of exclusive 
fishing access. The developer had long claimed kings grant rights, 
but hadn’t established them in court.

In 2010, citing the VDGIF’s access map, a wading angler, who 
had accessed the section by kayak, refused to budge when con-
fronted.

The resident and developer teamed up to sue the fisherman. 
And they won.

On maps at access points that section has been added to the 
highlighted section of “potential” kings grant waters. But it’s not 
four miles long. It’s a shorter stretch that runs through the devel-
oper’s property but doesn’t include water to which the developer 
had supposedly secured exclusive access leases.

And now there’s another lawsuit. This time it’s the above-men-
tioned riverside landowner suing the developer for allegedly not 
delivering on the promised amount of exclusive water.

Ironically, as the latest drama plays out, some streamside prop-
erty owners have contacted the VDGIF to express concerns about 
a perceived decline in the fishery, as well as in the river’s insect life.

State Fisheries Biologist Steve Reeser electroshocked parts of 
the Jackson in 2015 and found plenty of trout. But how num-

bers compare to before is unknown, because the DGIF has not 
been actively monitoring the fishery and has little historical data 
to provide context.

If those property owners are hoping for allies in their quest for 
answers on the health of the Jackson, they probably won’t find 
many among the general public. For while Virginia anglers tend 
to be passionately protective of their favorite fisheries, they might 
not be so eager to fight for a river where they have not felt wel-
come and are not stakeholders.

That’s unfortunate because the Jackson has potential to be a 
valuable asset to the local community, and many in the commu-
nity understand that. But, as long as there are a few who continue 
to battle for exclusivity, confusion and frustration will endure and 
the river will remain a largely untapped potential treasure.

Mark lives in Roanoke, Virginia, about an  hour south of the Jack-
son River tailwater. He covered the Jackson River access issue regularly 
while working as the outdoors reporter at The Roanoke Times from 
1998 to 2014. He now works as the eastern communications director 
for Trout Unlimited, which recently launched the Upper James River 
Home Rivers initiative to focus on restoration needs in the watershed’s 
headwaters, including the upper reaches of the Jackson.

Several Forest Service-owned boat launch sites 
provide good access to the Jackson River tailwater, 
but the river doesn’t see much fishing pressure 
because many anglers worry about accusations 
of trespassing from landowners, even while wade 
fishing. Sam Dean photo.

The Low Water Mark:
Missouri Legislator Seeks to Redefine Riverside Ownership, Strip Anglers’ Access

BY BRANDON BUTLER

LITTLE MATTERS MORE TO MISSOURIANS than our riv-
ers. The Mississippi and Missouri rivers were the cornerstones of 
our state’s settlement and early economy. Today, the float streams 
coursing through the Ozark Mountains of southern Missouri are 
drawing the annual attention of hundreds of thousands of pad-
dlers and anglers. Messing with access to rivers and waterways is 
a bad idea in the Show Me State, but that hasn’t stopped state 
legislators from doing so. 

Missouri State Rep. Robert Ross filed House Bill 955 in 2015. 
According to Ross, the bill was written to fight the Environmental 
Protection Agency’s Clean Water Act. However, H.B. 955 speci-
fied that streamside landowners have title to the low water mark 
of a navigable stream, and to the thread (middle of main channel 
at low flow) of a non-navigable watercourse. The bill also aimed to 
change ownership of non-navigable watercourse beds from public 
ownership to the riparian owner of the land, and to change the 
way a stream is deemed navigable. Today, if you can float it, the 
waterway is navigable. If passed, this bill would have required a 
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Missouri court to deem a waterway navigable. 
H.B. 955 sent Missourians into a rage. Thousands of citizens 

angrily contacted their elected officials to demand this legislation 
die. Hundreds made trips to the state capitol and attended public 
hearings to protect the recreational easement for floaters. Oppo-
nents of the bill argued it would reduce the quality of life for those 
living around the waterways. Eventually, after passing out of com-
mittee with amendments, the bill died. But the fight was not over. 

In 2016, Rep. Ross filed House Bill 2405, claiming this bill 
would have no effect on floaters. Yet, the same language was in-
cluded: “Riparian owner has title in fee to the low water mark of 
a navigable watercourse of the state or a public navigable water-
course and to the thread of a non-navigable watercourse.” 

Again, citizens rallied for our rights to access the gravel bars and 
banks to the high water mark of Missouri waterways. And again, 
we killed the legislation. Such an incredible assault on the very 
nature of outdoor enjoyment in our state doesn’t go unnoticed 
by sensible legislators who must make up for those pushing an 
anti-government, private-property rights agenda that undermines 
the Public Trust Doctrine and greater good of the general citizen-
ry. Instead of embracing what we have here in Missouri and seek-
ing ways to develop a stronger outdoor tourism economy around 
these natural gems, we have politicians in our state committed to 
hurting the masses to benefit the few. It’s shameful.  

The rivers of Missouri’s Ozarks are some of the most pristine 
and precious water resources to be found anywhere in America. 
Crystal clear, spring-fed waters teem with trout, smallmouth bass 

and goggle-eye. Wild turkeys and white-tailed deer abound along 
their banks. Bald eagles, black bears, reintroduced elk, feral horses 
and river otters all make frequent appearances. Hundreds of thou-
sands of paddlers pull over to fish, recreate and camp on gravel 
bars up and down our rivers, from bridges to the backcountry. 
The experience of the Ozarks would be forever changed if the 
public could no longer access streambeds up to the high water 
mark. 

For now, attempts to strip Missourians of these rights have been 
thwarted, but we’re not holding our breath they don’t resurface 
again in the near future. State legislators will likely file more out-
landish bills in 2017. The conservation community will be there 
to block them again. 

Why all Missouri legislators don’t see the economic and rec-
reational benefits of our Ozark rivers is beyond comprehension 
for conservation-minded Missourians. In a depressed economic 
region, which most of the Ozarks are, one would think outdoor 
recreation and tourism would signal financial relief and a sense 
of public pride. Instead, we face the entrenched mentality that 
all government is bad, even when public property is fueling the 
economy and protecting the natural resources that make our state 
so special. 

Brandon is the executive director of the Conservation Federation 
of Missouri. His syndicated outdoor column, Driftwood Outdoors, 
appears in 25 newspapers each week. 
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BY TODD LEAHY

UNTIL 2015, NEW MEXICAN sportsmen and women could 
freely walk their favorite trout streams without fear of prosecu-
tion, as long as they remained in the stream. But then the legis-
lature amended the Stream Access Law of 1978 to deny public 
access wherever a stream crosses private property. Sen. Richard 
Martinez of Espanola, the bill’s author, claimed that he received 
complaints from property owners about trespassing anglers leav-
ing trash and camping illegally. These complaints prompted the 
bill that flew in the face of a 2014 attorney general’s opinion stat-
ing that streams were public domain. Ranchers and fishing lodge 
owners, angered by the attorney general’s opinion, took to the 
legislature, where Martinez pushed his bill through at breakneck 
speed. Section C of the ammended law reads:

No person engaged in hunting, fishing, trapping, camping, 
hiking, sightseeing, the operation of watercraft or any oth-
er recreational use shall walk or wade onto private property 
through non-navigable public water or access water via pri-
vate property unless the private property owner or lessee or 
person in control of private lands has expressly consented in 
writing.

It is settled case law that the state controls the use of water and 

does not part with ownership; it only allows an immediate use of 
water (Jicarilla Apache Tribe v. United States, 1981). Waters don’t 
need to be appropriated for public use since they are already re-
served for it, subject to being specifically appropriated for private 
beneficial use. So it appears that a sportsman may constitutionally 
fish from public waters so long as he or she does not trespass on 
private land, and the owner of the underlying land can’t complain 
about fishing from boats on the public waters above. 

It also appears that the amended law may be in violation of the 
New Mexico State Constitution, which reads:

The unappropriated water of every natural stream, peren-
nial or torrential, within the state of New Mexico, is hereby 
declared to belong to the public and to be subject to appro-
priation for beneficial use, in accordance with the laws of 
the state. Priority of appropriation shall give the better right.

New Mexico sportsmen and women, as well as the rafting and 
boating community, have raised serious questions regarding the 
scope and purpose of the stream access law. However, these ques-
tions remain unanswered. The New Mexico Wildlife Federation, 
along with other concerned interests, will continue to challenge 
the law in every way possible. The matter is so murky now and 
landowners have taken drastic measures, such as placing rebar in 
sections of the Pecos River, to stop any would-be “trespasser.” 

High and Dry:
New Mexican Anglers Lose Walk-and-Wade Access Through Private Lands 
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BY MILES NOLTE

ON APRIL 29, 2013, I stuffed myself into a ballroom on the 
Montana State University campus to observe a satellite hearing 
of the state supreme court. Such events are not, generally, well at-
tended, but I arrived nearly a half hour early and still had to worm 
my way into the margins. The crowd continued to swell until the 
lone police officer tasked with wrangling the scene finally gave up 
on fire code and allowed the throng of spectators to clog all the 
doorways.

Cases involving the Montana stream access law are just about 
the only ones to draw such crowds. The hearings themselves are 
utterly uneventful: Lawyers cite obscure legal precedents while 
justices silently preside. The crowd doesn’t experience a satisfying 
climax; this isn’t a jury trial or one of the Law and Order spinoffs. 
On that day, several hundred of us lay-people struggled to convert 
concepts like “prescriptive use,” “secondary easement” and “stat-
utory provisions” into a narrative that would help us understand 
who will be allowed to wet their feet in Montana’s moving water 
in the coming years.

I attended the hearing in two capacities: First as a journalist 
covering a story of interest to the fishing and hunting community, 
and second as an individual who cherishes access to public water-
sheds in my home state. After the justices filed out of the room, I 
rushed to the exits to conduct interviews. I wanted to know why 
all these people showed up.

My expectation was an outpouring of solidarity. I assumed most 
everyone was there to stand up for stream access, and many were. 
Lots of fit Bozemanites puffed up in Patagonia down extolled the 
virtues of our state heritage and the need to protect our flowing 
public resources from wealthy out-of-state individuals like James 
Cox Kennedy. What surprised me, however, were the number of 
other Montanans, mostly multiple-generation ranchers in clean 
Wranglers and Sunday boots, who were there to support precisely 
the opposite position. 

Several of these men and women complained to me about the 
out-of-staters who were tromping up watershed arteries of their 
land with disregard and even disdain for their rights as landown-
ers, using the stream access law as a shield for disrespectful be-
havior.

“Used to be that people would come to the house and ask per-
mission to fish,” a rancher with a heavy stoop and deep sun-creas-
es in his face explained to me. “Now they just walk right up from 
the road like they own the place, and flip me the bird.”

He told me he had received two citations for harassing anglers.
“I’m 80 years old! What the hell am I gonna do to anybody? I’m 

just damn sick and tired of all these people coming out here and 
treating my property like a public park.”

The conversations I had outside that sterile ballroom have stuck 

with me the past few years. In January of 2014, the Montana 
Supreme Court upheld the stream access precedent in that case, 
but the win rang hollow for me. How can we, as sportsmen who 
rely on public land and water, expect to maintain our access if the 
broader community of landowners perceives us as threatening and 
oppositional?

We have woven ourselves a thick narrative blanket: We assume 
to represent the will and rights of the majority against a small 
minority of greedy landowners, and we have spent years congrat-
ulating ourselves under the comfort of that blanket. We write ar-
ticles for publications like this one that glorify our perspective and 
demonize those who disagree with us, but I’m afraid that outside 
our insulated circles, we are losing ground. 

I don’t think we can afford to rest on the simple good vs. evil 
paradigm we keep proffering. Here in Montana, we can’t assume 
that the judicial system will perpetually uphold our interests no 
matter how many landowners we irritate or alienate. Wealthy in-
dividuals will continue to use their influence to try and change 
the landscape of our courts, as Charles Schwab and Jim Kennedy 
did in 2012. And the judicial war of attrition against stream access 
perpetuated by these few will not go away, because their funds 
are essentially unlimited, while those of the opposition – namely 
the Public Land and Water Access Association – are increasingly 
stretched.

Private landowners cannot be our enemies. If we create an at-
mosphere that pits public sportsmen against landowners, we will 
eventually lose our access rights. We all, as individuals, need to 
work toward building relationships with landowners. We need to 
stop making them the bad guys and start trying to understand 
their concerns and perspectives. 

Of course, we need to support groups like PLWA who are ac-
tively fighting the battles that protect our lands and waters, but 
that’s just not enough. Be a spokesperson for public land sports-
men every time you’re in the field or on the water. Make sure you 
know where you are and know you have a right to be there. Clean 
up after yourself and others. If you run into landowners while 
legally accessing rivers that cross their property, be courteous and 
respectful. 

Consider dropping by the ranch house and asking permission 
before fishing that creek, even if you can hop in at the public 
bridge and stay below the high water mark.  In my experience, it 
doesn’t hurt to bring a six-pack or a bottle of whiskey as a peace 
offering. Like it or not, we need the support of private landowners. 

Miles is the angling editor and columnist for Gray’s Sporting 
Journal and co-owner of Swallowtail Fly Fishing in Bozeman, 
Montana.

Crossing Fencelines:
Why Public Land Sportsmen Need to Reframe Our Narratives About Private Landowners
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To learn more about Stream Access Now! and support
the crowdfunding campaign, visit streamaccessnow.com

We hope that we can reach a settled statement on the breadth 
and depth of this law before some unwitting fisherman finds him-
self seriously injured or worse. We all can agree that private prop-
erty rights are the cornerstone of this nation, but when they fly in 
the face of settled law, a state constitution and over 500 years of 
practice, something must be done.

If the access question can be clarified, New Mexico would join 
a handful of states where the public has broad access to stream 
beds, including Montana, Idaho, Oregon and Texas. But sports-
men involved in Montana’s access fight warn that New Mexicans 
may have a long row ahead of them. Montana’s stream access fight 
started in 1977 and continues to this day, said John Gibson, a 
Billings, Montana, sportsman and president of the Public Land 
and Water Access Association. 

Even if New Mexicans have years of legal and legislative bat-
tles ahead to establish permanent access to our public streams, it’s 
worth the effort, said Gibson.

“Be prepared for a long, hard fight, but think of what you’ll 
accomplish,” he said. “Here in Montana, we feel very proud that 

we have been part of something that will benefit generations to 
come, and you can do that, too, by just asserting your rights. It 
isn’t everybody that gets that chance. We usually sit back and do 
nothing. But get in the arena. To hell with ’em. Be a Theodore 
Roosevelt of your time.”

New Mexico Wildlife Federation President John Crenshaw said 
the organization is aware of the difficulties that lie ahead, but that 
there is no choice at this point but follow the opinion of the state’s 
top legal authority, the attorney general’s office. 

“The Federation has been fighting to protect our public prop-
erty rights for a century, and we’re not going to quit now,” Cren-
shaw said. “Our streams, like our wildlife and public lands, are 
held in the public trust so that everyone can responsibly enjoy 
them in perpetuity. This is an opportunity for the sportsmen of 
our generation to make a difference, and in another 100 years the 
anglers of New Mexico will be thankful we did.”

Todd is the deputy director for the New Mexico Wildlife Federa-
tion. He holds a J.D. in urban, land use and environmental law and 
Ph.D. in American Indian history.
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